State Board of Education
Date July 29, 2016
Item J
AGENCY OF EDUCATION
Barre, Vermont

TEAM: Legal/Finance—Private Education Programs

ACTION ITEM: Will the State Board of Education vote to authorize the Agency of Education
to pre-file the proposed revised amendment of SBE Rule 2200 series and Rule 7000 series (Rule
7320 only) including Rule 2200 et seq. 2230.4, Private Education Programs (including Distance
Learning Schools, Corrections Education, Tutorial Programs, and Private Kindergarten Programs),
with the Interagency Committee on Administrative Rules (ICAR) for review by the Committee to
begin the Administrative Rule-Making Process?

J — attachment — SBE Resolution

Ja — Redline version - Rule 2200

Jb — Clean version - Rule 2200

J1 — Letter — Burr & Burton Academy

J2 — Letter - VT Independent Schools Association

J3 - Independent Schools Approved For Special Education

J4 - Commission On Independent Schools - Standards For Accreditation
J5 - VISA Responses to State Board of Education Rule Proposals

J6 - Comparison of Accredited vs. Approved Independent Schools in Vermont
J7 - VSBA Resolution on Public Funds to Independent Schools

J8 — Letter — VT School Board’s Association

RECOMMENDED ACTION: that the State Board of Education authorize the
Agency of Education to pre-file the proposed revised amendment of SBE Rule 2200
series including Rule 2200 et seq. 2230.4, Private Education Programs (including
Distance Learning Schools, Corrections Education, Tutorial Programs and Private
Kindergarten Programs) and Rule 7000 series (Rule 7320 only) with ICAR for review
by ICAR to begin the Administrative Rule- Making Process.

STATUTORY AUTHORITY: 16 V.S.A. 8164(14)

BACKGROUND INFORMATION: On November 17, 2015, the State Board of Education
ordered the Agency of Education to engage a comprehensive review of the independent school rules
of the State Board and to propose revisions to the independent school rules in alignment with the
Board's policy directive (of November 17, 2015). The Board’s policy directive of November 17,
2015 is attached as Exhibit 1. The Rule 2200 series also includes Distance Learning Schools,
Corrections Education, Tutorial Programs and Private Kindergarten Programs, which are also
amended within this proposed rule revision. The proposed revised Rule 220 series and a related rule
within the Rule 7000 series are attached for the Board’s review. These proposed rules represent the
Agency’s best effort to administer the Board’s policy directive of November 17, 2015 to the Agency.

POLICY IMPLICATIONS: Updating the approval process rules for independent schools to
reflect current best practices, consistency of reporting/fiscal accountability, equal opportunity and
equity, and enhanced quality assurance for approved schools receiving public money, as set forth
above, including Distance Learning Schools, Corrections Education, Tutorial Programs and Private



Kindergarten Programs.

COST IMPLICATIONS (i.e., Monetary Resources; Staff Resources): $2,200. This is the flat rate
that the Secretary of State charges state agencies for statutory publication of proposed rules. Also,
the Agency may incur fees for any public meeting it holds to solicit public comment. Any such fee
is expected to be an ancillary cost to the Agency.

STAFF AVAILABLE: Clare O’Shaughnessy, Staff Attorney; Cassandra Ryan, School Finance
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Vermont Agency of Education

Vermont State Board of Education State Board of Education
> VERMONT November 17, 2015
VoS Item K
STATE BOARD OF EDUCATION
State of Vermont [phone] 802-479-1280 State Board of Education
219 North Main Street, Suite 402 [fax] 802-479-1835

Barre, VT 05641
education.vermont.gov

November 13, 2015

Initiation of a Comprehensive, Periodic Review of the
2200 Series of the SBE Rules and Practices

Whereas, the state board rules concerning the “evaluation of private education programs” (2200
series) have not been revised since 2001, and

Whereas, a broad number of changes have occurred in society and in education during that
time, and

Whereas, many rules and practices may now be inadequate or antiquated; and

Whereas, Goal Two of the state board’s strategic plan calls for a review and updating of state
board rules; and Goal One calls for identifying the magnitude and causes of the achievement

&ap;

The state board of education requests the Secretary of Education to recommend to the state
board revisions to these rules and practices in order to modernize, and make them more
efficient.

Specifically, the board provides the following guidance to the secretary and requests her
recommendations on --

e Updating antiquated language - The board requests the secretary’s recommendations on
updating the language and the system, in whole and in part.

e TFiscal Accountability — The law requires the state board to assure that each school has
adequate resources. The board considers the current rules insufficient to meet this
statutory requirement. The board requests that independent school financial data and
budgets be submitted annually in a common statewide electronic format, that GAAP
procedures be employed, and that independent auditors be periodically employed.

e Equal Opportunity and Equity — Currently, the provisions for assuring equal access and
admission to private schools are not sufficient. It is the view of the state board that equal
opportunities must be available to all in admissions, program availability and discipline;
and that the rules explicitly address these issues.
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e The Use of External Evaluators — The Board considers a robust external evaluation
system to be essential for independent private schools which draw down public funds.
The board requests that independent schools be evaluated periodically using a NEASC
system.

e Special Education — Approved independent schools shall provide special education
services reasonably equivalent to those that would normally be provided in a traditional
public school. The board realizes that certain schools may specialize in providing
services for certain handicapping conditions, and that circumstances will vary.

The board requests an update on progress at the December 2015 meeting and a draft of
proposed rule revisions at the January 2016 meeting. Further activities and calendar markers
will be determined in January 2016.
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Item J.a

2200 Evaluation of Private Education Programs Independent School Program Approval-

2210 (reserved).

2220 Approval of Independent Elementary and Secondary Schools

Statement of Purpose, Vermont State Board of Education, November 17, 2015:

Whereas, the State Board rules concerning the “evaluation of private education programs”
(2200 series) have not been revised since 2001, and

Whereas, a broad number of changes have occurred in society and in education during that
time, and

Whereas, many rules and practices may now be inadequate or antiquated; and

Whereas, Goal One of the State Board’s strategic plan calls for identifying the magnitude
and causes of achievement gaps;

And Goal Two of the State Board’s strategic plan calls for a review and updating of State
Board rules;

The State Board of Education requests the Secretary of Education to recommend to the State
Board revisions to these rules and practices in order to modernize, enhance equity and
quality, and make them more efficient. Specifically,

eoUpdating antiquated language - The Board requests the Secretary’s recommendations on
updating the language and the system, in whole and in part.

eoFiscal Accountability — The law requires the State Board to assure that each independent
school has adequate resources. The Board considers the current rules insufficient to meet
this statutory requirement. The Board requests that independent school financial data and
budgets be submitted annually in a common statewide electronic format, that GAAP
procedures be employed, and that independent auditors be periodically emploved.

ooEqual Opportunity and Equity — Currently, the provisions for assuring equal access and
admission to private schools are not sufficient. It is the view of the State Board that equal
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opportunities must be available to all in admissions, program availability and discipline;
and that the rules explicitly address these issues.

ooThe Use of External Evaluators — The Board considers a robust external evaluation
system to be essential for independent private schools which draw down public funds. The
Board requests that independent schools be evaluated periodically using a NEASC system.

ooSpecial Education — Approved independent schools shall provide special education
services reasonably equivalent to those that would normally be provided in a traditional

public school. The Board realizes that certain schools may specialize in providing services

for certain categories of disability and that circumstances will vary.

Definition:

“Approved independent schools” are schools that are eligible to receive public funding,
and which as a condition of that approval, meet and maintain certain minimum standards,
as set forth in these rules. The State allows use of public dollars for education in private
institutions that meet the standards and state purposes defined in the approval rules.

2221 Statutory Authority (includes, without limitation) 16 V.S.A. §164(14),-

16 V.S.A., § 166 and 16 V.S.A., § 2958(e).

2222-Procedure Application for Approval.

Every person or entity desiring to operate an approved independent elementary or
secondary school shall apply in writing to the Cemmissiener-Secretary of Education. Any
ilndependent schools seeking approved status as either an initial or renewal application
shall comply with Rule 2223. Not less than 180 days prior to the expiration of an
independent school’s approval, the Secretary shall send an application packet and a letter
notifying the school that the completed application must be received from the school not

later than 120 days prior to the expiration of the current approval cycle. The applicant
school shall submit an application to the Secretary, on a form prescribed by the Secretary,
which may be updated by the Secretary from time to time. which-are recognized-as
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Seetion-2222.14 Tuition from Public Funds. ( Formatted: Underline

(a) Tuition shall not be paid from public funds to any independent elementary or secondary
school in Vermont unless:




(i) the school is approved for special education purposes pursuant to these rules, and+

— [ Formatted: Indent: Left: 0.5"

through a special education application process developed by the AOE that is
consistent with the requirements of the Individuals with Disabilities in Education
Act (codified at 20 U.S. Code § 1400), the Special Education Rules of the Vermont
State Board of Education at State Board Rule 2360 et seq., and Chapters 99 and 101 of
Title 16 of the Vermont Statutes Annotated.

(ii) the school is approved by an accrediting entity recognized by the State Board
pursuant

to Rule 7320 of the State Board’s rules,

(iii) the school has an enrollment policy that does not limit the ability of any student
to enroll based upon any disability, or race, creed, color, national origin, marital
status, sex, sexual orientation, or gender identity pursuant to any applicable state or
federal law, including, the Vermont Public Accommodations Act (codified at 9
V.S.A. §4500 et seq.), the Americans with Disabilities Act (codified at 42 U.S.C. §
12101 et seq.), Section 504 of the Rehabilitation Act of 1973 (codified at 29 U.S.C. §
701 et seq), and the Individuals with Disabilities in Education Act (codified at 20 U.S.
Code § 1400).

(iv) the school complies with all other state and federal laws and rules applicable to

Vermont public schools including, without limitation providing a learning and (as
applicable) residential environment for students that is safe and healthy, unless
otherwise provided by law.

(v) the school has adequate financial resources to maintain operations and deliver all
required educational services during the period of its approval term. Satisfving any

financial adequacy review by an accrediting entity recognized by the State Board at
Rule 7320 may be satisfactory evidence of financial adequacy to operate and deliver
all required educational services during the period of the school’s term of approval

by the State Board. The Secretary may also recommend, as part of any approval
recommendation to the State Board, that budgets be submitted annually in a
common statewide electronic format, that GAAP procedures be emploved, that

independent auditors be periodically employed by the applicant school, and any/all
audit results be made available, in whole, to the Secretary, upon request.

2222.2 Tuition from Public Funds, Out of State Independent Schools
(a) In order for tuition to be paid to an independent school in another state, the school must

be accredited or approved by the host state or by an accrediting agency recognized by the
State Board and substantially comply with the approval standards set forth in these rules.
(b) In order for tuition to be paid to an independent school in another state that is a special

purpose school that is substantially similar to Vermont special purpose approved school,
the out of state special purpose school shall substantially comply with the approval
standards set forth in Rule 2224.1 and Rule 2224.2 of these rules.




2222.3 Length of Approval

The Board may grant initial approval and renewal of approval for not more than five vears.
The approval term must track, and cannot exceed, a current period of accreditation status
by an accrediting entity recognized by the State Board at Rule 7320.

2222.4 Extension
Approval of a school completing timely application for further approval shall extend until
the State Board acts on further approval.

2222.5 Termination
Approval of an independent school which fails to complete timely application for further
approval shall terminate on the date specified in the most recent approval action.

2222.6 Investigations
Reports or complaints to the Secretary concerning matters related to an approved

independent school’s adherence to approval standards as set forth in these rules shall be

investigated if it appears such action is warranted. The school shall receive notification of
the complaint unless contraindicated by the particular facts. A review team of at least two
persons shall be appointed by the Secretary, including a member of the Council of

Independent Schools. The review team shall promptly investigate the allegations, and
report its findings, and any recommendation(s) to the Secretary, within forty-five (45) days.
The Secretary, after receiving the report and any recommendation(s) of the review team,
shall, after consulting with the Council of Independent Schools, make a recommendation to
the State Board at its next scheduled meeting, or as soon as practicable, about the continued
approval status of the school.

2222.7 Denial, Revocation or Suspension of Approval
If the Secretary, after consulting with the Council of Independent Schools, determines that

denial, revocation or suspension of approval is warranted, he or she shall notify the school
of the reasons for the proposed action and shall afford the school an opportunity to be

heard by the State Board. Approval of an independent school shall be revoked or
suspended by the State Board based on a finding that the school no longer meets the criteria
for approval as set forth in these rules, including without limitation, (i) Rule 2222.1 and (ii)
that the school has failed to adequately provide a learning and (as applicable) residential
environment for students that is safe and healthy.

2223 Special Education Approval of General Education Independent Schools

In order for an independent school to receive approval for purposes of these rules, it must
offer services to students with disabilities in each special education category of disability as
defined in by the Special Education Rules of the State Board of Education at Rule 2360 et

seq.




2223.1 Qut-of-state Programs

Unless otherwise determined by the State Board of Education, in order for an out-of-state
independent school to receive publicly funded Vermont students, the out-of-state
independent school must be approved by the host state for the purpose of providing special
education and related services to children with disabilities within that state. Any limitation

by the host state on an independent school’s special education approval, such as by
category of disability served, or other comparable standard, shall also apply to the school’s
special education approval in Vermont.
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2223.2 Special Provisions Applicable to Approved Independent Schools Providing
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availability of services/staffing at the independent school.
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(c) General education teachers cannot be identified as service providers on IEPs unless they
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also have a special education endorsement.
(d) Independent school staff must have a copy of the student’s current IEP in order to
implement the following IDEA requirements:

(i) The child's IEP is accessible to each regular education teacher, special education <« [ Formatted: Indent: Left: 0.5"

teacher, related services provider, and any other service provider who is responsible
for its implementation; and

(ii) Each teacher and provider described in paragraph (d)(i) of this section is
informed of--

(1) His or her specific responsibilities related to implementing the child's IEP; < [ Formatted: Indent: Left: 1"

and
(2) The specific accommodations, modifications, and supports that must be
provided for the child in accordance with the IEP.

(e) LEA’s must enter into a contract with the independent schools (prior to enrollment)

identifying the specific special education services that will be provided, including the cost
for the program. The Vermont Agency of Education sets a maximum allowable rate for each
independent school that provides special education services. If justified, additional costs

above the maximum allowable rate may be included, based on the individual needs of the
student.




(f) When an IEP Team places a student in an independent school that only serves students
with disabilities, IEP Teams, with input from the independent school staff, shall develop a
reintegration plan for each student for return to the student’s home school. The plan
should identify the skills, behaviors, etc., that the student must develop in order to return to

the student’s home school.

2223.3 Coordination With Responsible Sending Agency

An independent school shall coordinate with sending responsible agencies, parents, public
agencies and other service providers serving a student by:

(a) maintaining educational and attendance records and disclosing them to the sending
responsible agency and the student’s parents;

(b) participating in evaluation procedures and in the development of IEPs, including plans
for reintegration and transition services;

(¢) implementing IEPs including documentation of student progress and creating and
providing regular progress reports.

(d) providing prior notice to the sending LLEA regarding the need for a change in a student’s

program or placement, including long-term suspension or expulsion.
(e) these practices shall be evidenced by the maintenance and implementation of written
policies or procedures, as appropriate.

2223.4 Educator Licensure Requirements for Special Educators

An independent school shall satisfy the educator licensure requirements for personnel who
are responsible for the provision or supervision of special education and related services.

2223.5 Special Education Rates Charged by Independent Schools; Maximum Rate Set by
Secretary

(a) The Secretary or his/her designee shall set a maximum rate that can be charged by
receiving independent schools for the provision of special education services. The Secretary
shall provide a form(s) that an applicant independent school shall complete which provides

the Secretary with sufficient information on the previous vear’s actual costs of the applicant
schools for the provision of special education services, beyond those services provided as
part of the general education program and accounted for in the regular education tuition, in
order that the Secretary has the necessary information to set a maximum rate for the coming
school year.
(b) The maximum rate set by the Secretary is not intended to reflect the actual rate charged
by the independent school. The actual amount charged shall be set by agreement between
an independent school and sending district. The actual amount charged

(i) cannot exceed the maximum rates set by the Secretary, and

(ii) shall be no more than the costs that are reasonably related to the level of services

provided to its publicly-placed special education students.

« [Formatted: Indent: Left: 0.5"




(¢) An independent school applying for approved status under these rules must assure the
State Board that prior to enrolling a publicly-placed student who is served pursuant to an
IEP, it will enter into a written agreement with the sending responsible agency that outlines
actual costs associated with the student’s attendance regarding the provision of IEP

services.

2223.6 First-Time Applicant for Maximum Rate

An independent school applying for the first time for a maximum rate to be set by the
Secretary shall estimate in its application a maximum rate that is as close to projected actual
costs as possible, for the coming year, based on relevant factors including, without
limitation, anticipated enrollment of students with special needs, nature of services
required, and comparative data of other similarly situated independent school applicants
for the past two (2) vears; the Secretary shall make applications of other similarly situated

independent school(s) available for this purpose.

2223.7 Agreement as to Non-instructional Services

In order to obtain special education approval, an independent school shall assure the State
Board of Education that within thirty days of enrolling a publicly-placed student who is
served pursuant to an IEP, it will enter into written agreement with the sending responsible

agency as to the division of responsibility for performance of non-instructional services,
including compliance with special education procedural requirements. For students placed
by a state agency or a designated community mental health agency, or another agency
defined by the Secretary, this agreement shall be with the local educational agency that has
educational planning responsibility for the student.

2224 Independent Schools with a Specific State Purpose (e.g. therapeutic and rehabilitative

programs )

There are certain approved independent schools and possibly (future) applicant schools
that primarily operate solely for the purpose of providing a specific state purpose, such as a

dedicated program of unique special education services, therapeutic services or
rehabilitative services. These schools may not be suited, due to their specific mission, to
serve all students, or serve all categories of disability as defined by the Special Education
Rules of the State Board. Notwithstanding any other provision of these rules, Rule 2224.1

and Rule 2224.2 set forth the approval standards for independent schools with a specific
state purpose.

2224.1 General Education Review and Approval and Fiscal Review of Independent Schools
with a Specific State Purpose

In order to obtain general education approval, and ensure that the school has the resources
to remain fiscally solvent during the period of an approval term, the school shall be
accredited for academic and fiscal purposes by an accrediting entity recognized by the State




Board pursuant to Rule 7320 of the State Board’s rules. In addition, the Secretary shall
prescribe a form that requires the applicant school to document how it shall prioritize and
provide a learning and (as applicable) residential environment for students that is safe and
healthy and comply with any other applicable federal and state laws and rules as may be
necessary, to the extent such laws or rules are not covered by the review of the accrediting

body.

2224.2 Special Education Review and Approval of Independent Schools with a Specific State
Purpose

In order to obtain special education approval the school shall meet the special education
standards that apply to approved independent schools as set forth in these Rules, but only
for the categories of disability served by the school.

2224.3 Rate Approval for Independent Schools Approved for Specific State Purposes

(a) To have a new rate approved for the ensuring school vear, an independent school shall
submit a request for rate approval with supporting documentation to the Agency on or
before July 1%t of each vear. The Secretary shall notify the independent school of the results
of the review on or before August 15t of each vear.

(b) If a request for a new rate approval is not submitted by July 1st, the most recent
approved rate will be in effect until the following July 1st, when the next rate request is

due.







2225 Corrections Education Program

To the extent applicable, the Secretary shall conduct his or her review of the Corrections
Education Program in accordance with the procedures and standards contained within
these rules, as may be applicable.







2226 Approval of Tutorial Programs

2226.1 “Tutorial program” means education provided to a student who is placed in a short
term program that is not administered by a school district. The purpose of the program is to
provide evaluation and/or treatment. This does not include home based tutorials, programs
operated by a public school or collaborative, or a program of an independent school that
has been approved under 16 VSA §166 and these rules. The average length of stay for
students in a tutorial program shall be not more than six months. The Secretary may waive
the average length of stay time period for individual programs, based upon needs of the
students served by the program.

2226.2 Approval
An approved tutorial program and/or a first time tutorial program applicant shall be

subject to the following approval process:
(a) a tutorial program shall submit an application to the Secretary, on a form prescribed by

the Secretary.
(b) This process and application will address both academic program quality and oversight,

as well as special education programming, to ensure that students in specialized
environments continue to have access to high quality, academically challenging and
supportive learning environments. The Secretary, in his/her discretion, may employ an
independent evaluator or require accreditation by an accrediting entity recognized by the
State Board at Rule 7320 to conduct or replace the academic review.

(¢) In addition, the form prescribed by the Secretary shall, pursuant to Rule 2220, require a
tutorial program to provide assurances and documentation that specifically describe the
ability of the applicant program to remain fiscally solvent during the period of any
approval term.

(d) An approved tutorial program shall comply with all other state and federal laws
applicable to Vermont public schools including, without limitation, providing a learning
and/or residential environment for students that is safe and healthy, unless otherwise

specifically provided by law.

(e) The State Board may grant approval for a term of not more than two vears. The tutorial
program must be approved prior to receiving tuition payments from a public school
district.
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2226.3 Special Education Approval of Tutorial Programs
In order to obtain approval, a tutorial program shall meet the special education standards
that apply to approved independent schools as set forth in these Rules.




2226.4 Rate Approval for Tutorial Programs

(a) Each tutorial program shall annually submit its proposed rates for tuition, related
services and room and board, if applicable, to the Secretary on a form prescribed for that
purpose.

(b) The rates that a tutorial program proposed to charge for tuition, related services and
room and board shall be reasonably related to the actual costs of the services provided.
Reasonable relationship shall be determined by utilizing generally accepted accounting
principles, including, without limitation, those set forth in the Handbook for Financial
Accounting for Vermont School Systems.

(c) The Secretary shall review each tutorial program’s annual rate request. If the Secretary
concludes that a tutorial program’s rates are not reasonably related to the services
provided, the Secretary shall make a determination as to the maximum rate that public

schools and the Secretary will pay to the tutorial program for those services
(d) The Secretary’s determination shall be final.

2226.5 Preservation and Maintenance of Student Records by Tutorial Programs
Approved tutorial programs shall comply with Rule 2227 and Rule 2227.1 regarding the
maintenance and preservation of student records.

2226.6 Renewal of Tutorial Programs

Not less than 180 days prior to the expiration of tutorial program’s approval, the Secretary
shall send an application packet and a letter notifying the tutorial program that the
completed application must be received from the tutorial program not later than 120 days
prior to the expiration of the current approval cycle. The applicant tutorial program shall
submit an application to the Secretary, on a form prescribed by the Secretary, which may be

updated by the Secretary from time to time, subject to any applicable requirements relative
to administrative rulemaking under state law.

2226.7 Denial, Revocation or Suspension of Approval of Tutorial Programs

Prior to recommending denial, revocation or suspension of approval to the State Board of

Education, the Secretary shall notify the tutorial program of the reasons for the proposed
action and shall afford the tutorial program an opportunity to be heard by the Board.

2227 Preservation of Student Records




Approved independent schools are required to maintain their student academic records in
a form prescribed by the State Board of Education. The Secretary is authorized to insure
that the student academic records are in appropriate form. An approved independent
school is required to inform the Secretary in the event it intends to close, at least ninety (90)
days prior to any permanent closure, and to surrender its student academic records to a
repository designated by the State Board for storage. The repository is authorized to make
verified copies available to students and former students.

2227.1 Maintenance of Academic Records

Each approved independent school operating in this state shall maintain its permanent
records in such a manner that they could be delivered to the State Board of Education in a
satisfactory form should the independent school discontinue operation. At a minimum, the

records shall be kept current and preserved against damage or loss.
















2228 Transition Provisions

(a) An independent school that is not accredited on the effective date of these rules by a
recognized accrediting entity shall be accredited on or before July 1, 2020 if it intends to
maintain approval from the State Board.

(b) The admission and enrollment policies required by these rules must be effective no later
than July 1, 2018.

(c) An independent school that is scheduled to apply for renewed approval status on or
before July 1, 2017, may seek an extension of its current approved status, up to June 30,
2018, based upon the rules in existence at the time of the most recent prior approval.

(d) Any approved independent school that has been approved under the rules that were
effective prior to the effective date of these rules shall maintain that approved status
through June 30, 2018.

(e) On or before July 1, 2018 all approved independent schools must have established the
admission and enrollment policies required by Rule 2222.1(a)(iii).

(f) On or before July 1, 2018, all approved independent schools must meet all the
requirements of Rule 2223.

(g) Rule 2228 shall only apply to approved independent schools already approved as of the
effective date of these rules. An independent school submitting an application for initial
approval must meet all the requirements of these rules, upon their effective date.
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Seetion2231-2230 Approval-Recognition of Distance Learning Schools,

SeeHon 2232 Statutory Authority:-

16 V.S.A. Section 166 (b)-(6).

Seetion2233-2231 Definition.

A "Distance Learning School" means an independent school which offers a program of
elementary or secondary education through correspondence, electronic mail, satellite
communication or other means and which, because of its structure, does not meet some or
all the rules of the state board for approved independent schools.

Seetion2234-2232 Procedures and Standards.

The distance learning school shall meet the procedures and standards set forth in the rules
22202227 sbewveapplicable to approved independent schools, which because of its
structure can be applied, and the following rules:

(a) Pursuant to 16 V.S.A. § 166(b)(6), a distance learning school approved under these rules

shall not be eligible to receive tuition payments from public school districts.
(b)2234-1 The distance learning school's business and administrative offices are located in
Vermont and are sufficient to meet the needs of the school.

(€)22342 The distance learning school follows Vermont requirements for incorporation
pursuant to Titles 11, 11A, and 11B of Vermont Statutes Annotated.
(d) The distance learning school maintains tuition policies, including tuition collection

practices, are written, clear, and provided to parents in advance of enrollment;
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(e) The distance learning school has clear written policies on refunds of tuition payments for
circumstances in which students choose not to or are unable to complete the program of

instruction.
(f) In the event that the school closes, the distance learning school has policies for tuition
adjustment or refund.

2232.1 Preservation and Maintenance of Student Records by Distance Learning Schools
Distance Learning Schools shall comply with Rule 2227 and Rule 2227.1 regarding the
maintenance and preservation of student records.
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[NOTE: Rules 2240 through 2260 regarding Postsecondary Certification are currently
undergoing amendment through Administrative Rulemaking Procedures and not included
herein as such rules are not final.]

Seetien-2270 Private Kindergarten Approval.

Statutory Authority: 16 V.S.A. Section 166(b)

A private kindergarten program shall comply with the procedures and standards set
forth in the rules applicable to approved independent schools, and any other laws or

rules of as may be applicable to a private kindergarten program, including any
applicable rules of the Department for Children and Families.

A private kindergarten program may be approved to operate by the State Board, for up
to five years, without having received accreditation from an accrediting entity
recognized by the State Board at Rule 7320, upon (i) a favorable recommendation from
the Secretary,

(ii) documentation that the program complies with any/all preapproval requirements of
the Department for Children and Families,

(iii) satisfactory assurances and documentation that the program complies with the
requirements of 16 V.S.A. § 166(c);
(iv) satisfactory assurances and documentation that specifically describe the ability of the

applicant program to remain fiscally solvent during the period of any approval term and

also provide a learning environment for students that is safe and healthy;
(v) comply with Rule 2227 and Rule 2227.1 regarding the maintenance and preservation of
student records.

2270.1 Renewal
Not less than 180 days prior to the expiration of private kindergarten program’s approval,
the Secretary shall send an application packet and a letter notifying the private

kindergarten program that the completed application must be received from the private
kindergarten program not later than 120 days prior to the expiration of the current approval

cycle. The applicant school shall submit an application to the Secretary, on a form

prescribed by the Secretary, which may be updated by the Secretary from time to time,
subject to any applicable requirements relative to administrative rulemaking under state
law.

[Formatted: Font: Palatino Linotype, 11.5 pt
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7320 Recognized Accrediting Agencies [Formatted: Font: Palatino Linotype, 11.5 pt ]

Certain regional agencies have been recognized by the State Board of Education for
accrediting purposes:

1) New England Association of Schools and Colleges

Burlington, Massachusetts.

—2) Office of Overseas Schools, Department of State, Washington, D.C. [Formatted: Font: Palatino Linotype, 11.5 pt ]

3) Any accrediting entity that accredits elementary and secondary schools, that is recognized as
an accrediting entity for this purpose, by the United States Department of Education.




Item J.b

2200 Evaluation of Private Education Programs Independent School Program Approval

2210 (reserved).

2220 Approval of Independent Elementary and Secondary Schools
Statement of Purpose, Vermont State Board of Education, November 17, 2015:

Whereas, the State Board rules concerning the “evaluation of private education programs”
(2200 series) have not been revised since 2001, and

Whereas, a broad number of changes have occurred in society and in education during that
time, and

Whereas, many rules and practices may now be inadequate or antiquated; and

Whereas, Goal One of the State Board’s strategic plan calls for identifying the magnitude
and causes of achievement gaps;

And Goal Two of the State Board’s strategic plan calls for a review and updating of State
Board rules;

The State Board of Education requests the Secretary of Education to recommend to the State
Board revisions to these rules and practices in order to modernize, enhance equity and
quality, and make them more efficient. Specifically,

ooUpdating antiquated language - The Board requests the Secretary’s recommendations on
updating the language and the system, in whole and in part.

ooFiscal Accountability — The law requires the State Board to assure that each independent
school has adequate resources. The Board considers the current rules insufficient to meet
this statutory requirement. The Board requests that independent school financial data and
budgets be submitted annually in a common statewide electronic format, that GAAP
procedures be employed, and that independent auditors be periodically employed.

ooEqual Opportunity and Equity — Currently, the provisions for assuring equal access and
admission to private schools are not sufficient. It is the view of the State Board that equal
opportunities must be available to all in admissions, program availability and discipline;
and that the rules explicitly address these issues.



ooThe Use of External Evaluators — The Board considers a robust external evaluation
system to be essential for independent private schools which draw down public funds. The
Board requests that independent schools be evaluated periodically using a NEASC system.

ooSpecial Education — Approved independent schools shall provide special education
services reasonably equivalent to those that would normally be provided in a traditional
public school. The Board realizes that certain schools may specialize in providing services
for certain categories of disability and that circumstances will vary.

Definition:

“Approved independent schools” are schools that are eligible to receive public funding,
and which as a condition of that approval, meet and maintain certain minimum standards,
as set forth in these rules. The State allows use of public dollars for education in private
institutions that meet the standards and state purposes defined in the approval rules.

2221 Statutory Authority (includes, without limitation) 16 V.S.A. §164(14),16 V.S.A., § 166
and 16 V.S.A., § 2958(e).

2222 Application for Approval.

Every person or entity desiring to operate an approved independent elementary or
secondary school shall apply in writing to the Secretary of Education. Any independent
school seeking approved status as either an initial or renewal application shall comply with
Rule 2223. Not less than 180 days prior to the expiration of an independent school’s
approval, the Secretary shall send an application packet and a letter notifying the school
that the completed application must be received from the school not later than 120 days
prior to the expiration of the current approval cycle. The applicant school shall submit an
application to the Secretary, on a form prescribed by the Secretary, which may be updated
by the Secretary from time to time.

2222.1 Tuition from Public Funds.

(a) Tuition shall not be paid from public funds to any independent elementary or secondary

school in Vermont unless:
(i) the school is approved for special education purposes pursuant to these rules, and
through a special education application process developed by the AOE that is
consistent with the requirements of the Individuals with Disabilities in Education
Act (codified at 20 U.S. Code § 1400), the Special Education Rules of the Vermont
State Board of Education at State Board Rule 2360 et seq., and Chapters 99 and 101 of
Title 16 of the Vermont Statutes Annotated.
(ii) the school is approved by an accrediting entity recognized by the State Board

pursuant



to Rule 7320 of the State Board’s rules,

(iii) the school has an enrollment policy that does not limit the ability of any student
to enroll based upon any disability, or race, creed, color, national origin, marital
status, sex, sexual orientation, or gender identity pursuant to any applicable state or
federal law, including, the Vermont Public Accommodations Act (codified at 9
V.5.A. §4500 et seq.), the Americans with Disabilities Act (codified at 42 U.S.C. §
12101 et seq.), Section 504 of the Rehabilitation Act of 1973 (codified at 29 U.S.C. §
701 et seq), and the Individuals with Disabilities in Education Act (codified at 20 U.S.
Code § 1400).

(iv) the school complies with all other state and federal laws and rules applicable to
Vermont public schools including, without limitation providing a learning and (as
applicable) residential environment for students that is safe and healthy, unless
otherwise provided by law.

(v) the school has adequate financial resources to maintain operations and deliver all
required educational services during the period of its approval term. Satistying any
financial adequacy review by an accrediting entity recognized by the State Board at
Rule 7320 may be satisfactory evidence of financial adequacy to operate and deliver
all required educational services during the period of the school’s term of approval
by the State Board. The Secretary may also recommend, as part of any approval
recommendation to the State Board, that budgets be submitted annually in a
common statewide electronic format, that GAAP procedures be employed, that
independent auditors be periodically employed by the applicant school, and any/all
audit results be made available, in whole, to the Secretary, upon request.

2222.2 Tuition from Public Funds, Out of State Independent Schools

(a) In order for tuition to be paid to an independent school in another state, the school must
be accredited or approved by the host state or by an accrediting agency recognized by the
State Board and substantially comply with the approval standards set forth in these rules.
(b) In order for tuition to be paid to an independent school in another state that is a special
purpose school that is substantially similar to Vermont special purpose approved school,
the out of state special purpose school shall substantially comply with the approval
standards set forth in Rule 2224.1 and Rule 2224.2 of these rules.

2222.3 Length of Approval

The Board may grant initial approval and renewal of approval for not more than five years.
The approval term must track, and cannot exceed, a current period of accreditation status
by an accrediting entity recognized by the State Board at Rule 7320.

2222.4 Extension
Approval of a school completing timely application for further approval shall extend until
the State Board acts on further approval.



2222 .5 Termination
Approval of an independent school which fails to complete timely application for further
approval shall terminate on the date specified in the most recent approval action.

2222.6 Investigations
Reports or complaints to the Secretary concerning matters related to an approved

independent school’s adherence to approval standards as set forth in these rules shall be
investigated if it appears such action is warranted. The school shall receive notification of
the complaint unless contraindicated by the particular facts. A review team of at least two
persons shall be appointed by the Secretary, including a member of the Council of
Independent Schools. The review team shall promptly investigate the allegations, and
report its findings, and any recommendation(s) to the Secretary, within forty-five (45) days.
The Secretary, after receiving the report and any recommendation(s) of the review team,
shall, after consulting with the Council of Independent Schools, make a recommendation to
the State Board at its next scheduled meeting, or as soon as practicable, about the continued
approval status of the school.

2222.7 Denial, Revocation or Suspension of Approval

If the Secretary, after consulting with the Council of Independent Schools, determines that
denial, revocation or suspension of approval is warranted, he or she shall notify the school
of the reasons for the proposed action and shall afford the school an opportunity to be
heard by the State Board. Approval of an independent school shall be revoked or
suspended by the State Board based on a finding that the school no longer meets the criteria
for approval as set forth in these rules, including without limitation, (i) Rule 2222.1 and (ii)
that the school has failed to adequately provide a learning and (as applicable) residential
environment for students that is safe and healthy.

2223 Special Education Approval of General Education Independent Schools

In order for an independent school to receive approval for purposes of these rules, it must
offer services to students with disabilities in each special education category of disability as
defined in by the Special Education Rules of the State Board of Education at Rule 2360 et

seq.

2223.1 Out-of-state Programs

Unless otherwise determined by the State Board of Education, in order for an out-of-state
independent school to receive publicly funded Vermont students, the out-of-state
independent school must be approved by the host state for the purpose of providing special
education and related services to children with disabilities within that state. Any limitation
by the host state on an independent school’s special education approval, such as by




category of disability served, or other comparable standard, shall also apply to the school’s
special education approval in Vermont.

2223.2 Special Provisions Applicable to Approved Independent Schools Providing
Special Education Services and Local Education Authorities (LEA) Pursuant to the
Individuals With Disabilities in Education Act (IDEA) and the Special Education Rules
of the State Board of Education

(a) There must be an LEA representative at every IEP meeting. LEAs cannot designate a
representative from the independent school to act as the LEA representative.

(b) IEP Teams must identify the personnel to provide IEP services to students. The
independent school must verify that the staff identified to provide services has adequate

time available to provide services required by the student’s IEP. The provision for
specialized instruction must be based on the needs of the individual student and not on the
availability of services/staffing at the independent school.
(c) General education teachers cannot be identified as service providers on IEPs unless they
also have a special education endorsement.
(d) Independent school staff must have a copy of the student’s current IEP in order to
implement the following IDEA requirements:
(i) The child's IEP is accessible to each regular education teacher, special education
teacher, related services provider, and any other service provider who is responsible
for its implementation; and
(ii) Each teacher and provider described in paragraph (d)(i) of this section is
informed of--
(1) His or her specific responsibilities related to implementing the child's IEP;
and
(2) The specific accommodations, modifications, and supports that must be
provided for the child in accordance with the IEP.
(e) LEA’s must enter into a contract with the independent schools (prior to enrollment)
identifying the specific special education services that will be provided, including the cost
for the program. The Vermont Agency of Education sets a maximum allowable rate for each
independent school that provides special education services. If justified, additional costs
above the maximum allowable rate may be included, based on the individual needs of the
student.
(f) When an IEP Team places a student in an independent school that only serves students
with disabilities, IEP Teams, with input from the independent school staff, shall develop a
reintegration plan for each student for return to the student’s home school. The plan
should identify the skills, behaviors, etc., that the student must develop in order to return to
the student’s home school.

2223.3 Coordination With Responsible Sending Agency




An independent school shall coordinate with sending responsible agencies, parents, public
agencies and other service providers serving a student by:

(a) maintaining educational and attendance records and disclosing them to the sending
responsible agency and the student’s parents;

(b) participating in evaluation procedures and in the development of IEPs, including plans
for reintegration and transition services;

(c) implementing IEPs including documentation of student progress and creating and
providing regular progress reports.

(d) providing prior notice to the sending LEA regarding the need for a change in a student’s
program or placement, including long-term suspension or expulsion.

(e) these practices shall be evidenced by the maintenance and implementation of written
policies or procedures, as appropriate.

2223.4 Educator Licensure Requirements for Special Educators

An independent school shall satisfy the educator licensure requirements for personnel who
are responsible for the provision or supervision of special education and related services.

2223.5 Special Education Rates Charged by Independent Schools; Maximum Rate Set by
Secretary

(a) The Secretary or his/her designee shall set a maximum rate that can be charged by
receiving independent schools for the provision of special education services. The Secretary
shall provide a form(s) that an applicant independent school shall complete which provides
the Secretary with sufficient information on the previous year’s actual costs of the applicant

schools for the provision of special education services, beyond those services provided as
part of the general education program and accounted for in the regular education tuition, in
order that the Secretary has the necessary information to set a maximum rate for the coming
school year.
(b) The maximum rate set by the Secretary is not intended to reflect the actual rate charged
by the independent school. The actual amount charged shall be set by agreement between
an independent school and sending district. The actual amount charged

(i) cannot exceed the maximum rates set by the Secretary, and

(ii) shall be no more than the costs that are reasonably related to the level of services

provided to its publicly-placed special education students.
(c) An independent school applying for approved status under these rules must assure the
State Board that prior to enrolling a publicly-placed student who is served pursuant to an
IEP, it will enter into a written agreement with the sending responsible agency that outlines
actual costs associated with the student’s attendance regarding the provision of IEP
services.

2223.6 First-Time Applicant for Maximum Rate




An independent school applying for the first time for a maximum rate to be set by the
Secretary shall estimate in its application a maximum rate that is as close to projected actual
costs as possible, for the coming year, based on relevant factors including, without
limitation, anticipated enrollment of students with special needs, nature of services
required, and comparative data of other similarly situated independent school applicants
for the past two (2) years; the Secretary shall make applications of other similarly situated
independent school(s) available for this purpose.

2223.7 Agreement as to Non-instructional Services

In order to obtain special education approval, an independent school shall assure the State
Board of Education that within thirty days of enrolling a publicly-placed student who is
served pursuant to an IEP, it will enter into written agreement with the sending responsible
agency as to the division of responsibility for performance of non-instructional services,

including compliance with special education procedural requirements. For students placed
by a state agency or a designated community mental health agency, or another agency
defined by the Secretary, this agreement shall be with the local educational agency that has
educational planning responsibility for the student.

2224 Independent Schools with a Specific State Purpose (e.g. therapeutic and rehabilitative
programs)

There are certain approved independent schools and possibly (future) applicant schools
that primarily operate solely for the purpose of providing a specific state purpose, such as a
dedicated program of unique special education services, therapeutic services or
rehabilitative services. These schools may not be suited, due to their specific mission, to
serve all students, or serve all categories of disability as defined by the Special Education
Rules of the State Board. Notwithstanding any other provision of these rules, Rule 2224.1
and Rule 2224.2 set forth the approval standards for independent schools with a specific
state purpose.

2224.1 General Education Review and Approval and Fiscal Review of Independent Schools
with a Specific State Purpose

In order to obtain general education approval, and ensure that the school has the resources
to remain fiscally solvent during the period of an approval term, the school shall be
accredited for academic and fiscal purposes by an accrediting entity recognized by the State
Board pursuant to Rule 7320 of the State Board’s rules. In addition, the Secretary shall
prescribe a form that requires the applicant school to document how it shall prioritize and
provide a learning and (as applicable) residential environment for students that is safe and
healthy and comply with any other applicable federal and state laws and rules as may be
necessary, to the extent such laws or rules are not covered by the review of the accrediting
body.




2224 .2 Special Education Review and Approval of Independent Schools with a Specific State
Purpose

In order to obtain special education approval the school shall meet the special education
standards that apply to approved independent schools as set forth in these Rules, but only
for the categories of disability served by the school.

22243 Rate Approval for Independent Schools Approved for Specific State Purposes

(a) To have a new rate approved for the ensuring school year, an independent school shall
submit a request for rate approval with supporting documentation to the Agency on or
before July 1% of each year. The Secretary shall notify the independent school of the results
of the review on or before August 15t of each year.

(b) If a request for a new rate approval is not submitted by July 1st, the most recent
approved rate will be in effect until the following July 1st, when the next rate request is
due.

2225 Corrections Education Program

To the extent applicable, the Secretary shall conduct his or her review of the Corrections
Education Program in accordance with the procedures and standards contained within
these rules, as may be applicable.

2226 Approval of Tutorial Programs
2226.1 “Tutorial program” means education provided to a student who is placed in a short
term program that is not administered by a school district. The purpose of the program is to

provide evaluation and/or treatment. This does not include home based tutorials, programs
operated by a public school or collaborative, or a program of an independent school that
has been approved under 16 VSA §166 and these rules. The average length of stay for
students in a tutorial program shall be not more than six months. The Secretary may waive
the average length of stay time period for individual programs, based upon needs of the
students served by the program.

2226.2_Approval
An approved tutorial program and/or a first time tutorial program applicant shall be

subject to the following approval process:

(a) a tutorial program shall submit an application to the Secretary, on a form prescribed by
the Secretary.

(b) This process and application will address both academic program quality and oversight,
as well as special education programming, to ensure that students in specialized
environments continue to have access to high quality, academically challenging and
supportive learning environments. The Secretary, in his/her discretion, may employ an
independent evaluator or require accreditation by an accrediting entity recognized by the
State Board at Rule 7320 to conduct or replace the academic review.



(c) In addition, the form prescribed by the Secretary shall, pursuant to Rule 2220, require a
tutorial program to provide assurances and documentation that specifically describe the
ability of the applicant program to remain fiscally solvent during the period of any
approval term.

(d) An approved tutorial program shall comply with all other state and federal laws
applicable to Vermont public schools including, without limitation, providing a learning
and/or residential environment for students that is safe and healthy, unless otherwise
specifically provided by law.

(e) The State Board may grant approval for a term of not more than two years. The tutorial
program must be approved prior to receiving tuition payments from a public school
district.

2226.3 Special Education Approval of Tutorial Programs

In order to obtain approval, a tutorial program shall meet the special education standards
that apply to approved independent schools as set forth in these Rules.

2226.4 Rate Approval for Tutorial Programs
(a) Each tutorial program shall annually submit its proposed rates for tuition, related
services and room and board, if applicable, to the Secretary on a form prescribed for that

purpose.

(b) The rates that a tutorial program proposed to charge for tuition, related services and
room and board shall be reasonably related to the actual costs of the services provided.
Reasonable relationship shall be determined by utilizing generally accepted accounting
principles, including, without limitation, those set forth in the Handbook for Financial
Accounting for Vermont School Systems.

(c) The Secretary shall review each tutorial program’s annual rate request. If the Secretary
concludes that a tutorial program’s rates are not reasonably related to the services
provided, the Secretary shall make a determination as to the maximum rate that public
schools and the Secretary will pay to the tutorial program for those services

(d) The Secretary’s determination shall be final.

2226.5 Preservation and Maintenance of Student Records by Tutorial Programs
Approved tutorial programs shall comply with Rule 2227 and Rule 2227.1 regarding the
maintenance and preservation of student records.

2226.6 Renewal of Tutorial Programs

Not less than 180 days prior to the expiration of tutorial program’s approval, the Secretary
shall send an application packet and a letter notifying the tutorial program that the
completed application must be received from the tutorial program not later than 120 days
prior to the expiration of the current approval cycle. The applicant tutorial program shall
submit an application to the Secretary, on a form prescribed by the Secretary, which may be




updated by the Secretary from time to time, subject to any applicable requirements relative
to administrative rulemaking under state law.

2226.7 Denial, Revocation or Suspension of Approval of Tutorial Programs
Prior to recommending denial, revocation or suspension of approval to the State Board of

Education, the Secretary shall notify the tutorial program of the reasons for the proposed
action and shall afford the tutorial program an opportunity to be heard by the Board.

2227 Preservation of Student Records

Approved independent schools are required to maintain their student academic records in
a form prescribed by the State Board of Education. The Secretary is authorized to insure
that the student academic records are in appropriate form. An approved independent
school is required to inform the Secretary in the event it intends to close, at least ninety (90)
days prior to any permanent closure, and to surrender its student academic records to a

repository designated by the State Board for storage. The repository is authorized to make
verified copies available to students and former students.

2227.1 Maintenance of Academic Records

Each approved independent school operating in this state shall maintain its permanent
records in such a manner that they could be delivered to the State Board of Education in a
satisfactory form should the independent school discontinue operation. At a minimum, the
records shall be kept current and preserved against damage or loss.

2228 Transition Provisions

(a) An independent school that is not accredited on the effective date of these rules by a
recognized accrediting entity shall be accredited on or before July 1, 2020 if it intends to
maintain approval from the State Board.

(b) The admission and enrollment policies required by these rules must be effective no later
than July 1, 2018.

(c) An independent school that is scheduled to apply for renewed approval status on or

before July 1, 2017, may seek an extension of its current approved status, up to June 30,
2018, based upon the rules in existence at the time of the most recent prior approval.

(d) Any approved independent school that has been approved under the rules that were
effective prior to the effective date of these rules shall maintain that approved status
through June 30, 2018.

(e) On or before July 1, 2018 all approved independent schools must have established the
admission and enrollment policies required by Rule 2222.1(a)(iii).

(f) On or before July 1, 2018, all approved independent schools must meet all the
requirements of Rule 2223.



(g) Rule 2228 shall only apply to approved independent schools already approved as of the
effective date of these rules. An independent school submitting an application for initial
approval must meet all the requirements of these rules, upon their effective date.

2230 Recognition of Distance Learning Schools,
Statutory Authority: 16 V.S.A. Section 166 (b)(6).

2231 Definition.

A "Distance Learning School" means an independent school which offers a program of
elementary or secondary education through correspondence, electronic mail, satellite
communication or other means and which, because of its structure, does not meet some or
all the rules of the state board for approved independent schools.

2232 Procedures and Standards.

The distance learning school shall meet the procedures and standards set forth in the rules
applicable to approved independent schools, which because of its structure can be applied,
and the following rules:

(a) Pursuant to 16 V.S.A. § 166(b)(6), a distance learning school approved under these rules
shall not be eligible to receive tuition payments from public school districts.

(b) The distance learning school's business and administrative offices are located in
Vermont and are sufficient to meet the needs of the school.

(c) The distance learning school follows Vermont requirements for incorporation pursuant
to Titles 11, 11A, and 11B of Vermont Statutes Annotated.

(d) The distance learning school maintains tuition policies, including tuition collection
practices, are written, clear, and provided to parents in advance of enrollment;

(e) The distance learning school has clear written policies on refunds of tuition payments for
circumstances in which students choose not to or are unable to complete the program of
instruction.

(f) In the event that the school closes, the distance learning school has policies for tuition
adjustment or refund.

2232.1 Preservation and Maintenance of Student Records by Distance Learning Schools
Distance Learning Schools shall comply with Rule 2227 and Rule 2227.1 regarding the
maintenance and preservation of student records.




[NOTE: Rules 2240 through 2260 regarding Postsecondary Certification are currently
undergoing amendment through Administrative Rulemaking Procedures and not included
herein as such rules are not final.]

2270 Private Kindergarten Approval.

Statutory Authority: 16 V.S.A. Section 166(b)

A private kindergarten program shall comply with the procedures and standards set
forth in the rules applicable to approved independent schools, and any other laws or
rules of as may be applicable to a private kindergarten program, including any
applicable rules of the Department for Children and Families.

A private kindergarten program may be approved to operate by the State Board, for up
to five years, without having received accreditation from an accrediting entity
recognized by the State Board at Rule 7320, upon (i) a favorable recommendation from
the Secretary,

(ii) documentation that the program complies with any/all preapproval requirements of
the Department for Children and Families,

(iii) satisfactory assurances and documentation that the program complies with the
requirements of 16 V.5.A. § 166(c);

(iv) satisfactory assurances and documentation that specifically describe the ability of the
applicant program to remain fiscally solvent during the period of any approval term and
also provide a learning environment for students that is safe and healthy;

(v) comply with Rule 2227 and Rule 2227.1 regarding the maintenance and preservation of
student records.

2270.1 Renewal

Not less than 180 days prior to the expiration of private kindergarten program’s approval,
the Secretary shall send an application packet and a letter notifying the private
kindergarten program that the completed application must be received from the private
kindergarten program not later than 120 days prior to the expiration of the current approval
cycle. The applicant school shall submit an application to the Secretary, on a form
prescribed by the Secretary, which may be updated by the Secretary from time to time,
subject to any applicable requirements relative to administrative rulemaking under state
law.



7320 Recognized Accrediting Agencies

Certain regional agencies have been recognized by the State Board of Education for
accrediting purposes:

1) New England Association of Schools and Colleges
Burlington, Massachusetts.

2) Office of Overseas Schools, Department of State, Washington, D.C.

3) Any accrediting entity that accredits elementary and secondary schools, that is
recognized as an accrediting entity for this purpose, by the United States Department of
Education.



BUurr aND BURTON ACADEMY

OrrIcE OF THE HEADMASTER

May 9, 2016

Rebecca Holcombe

Secretary of Education
Vermont Agency of Education
120 State Street, 4" Floor
Montpelier, VT 05602-2501

Dear Secretary Holcombe:

We write this memorandum in response to your request for comment from the Council of
Independent Schools regarding the State Board of Education directive to review the rules
governing independent school approvals. This letter is organized as follows:

> Overview: the landscape of independent schools
*  SBE Questions and CIS Feedback
*  Conclusion

We look forward to reviewing this memorandum with you.

Overview: the landscape of independent schools

Vermont has a rich tradition of supporting students and communities through a combination of
independent schools and public schools. For certain communities, independent schools educate
virtually all students, while in other locales, the public schools meet that need, at times in
conjunction with independent schools. Vermont has a history of supporting local control for the
schooling of its students, and this philosophy has led to diverse approaches, tailored to the
needs of each community.

Indeed, the General Introduction for Independent Schools for the AOE begins with the words,
“The Vermont Legislature and the Vermont State Board of Education have consistently
encouraged the development of strong independent schools.” The final paragraph of the
introduction concludes, “Af present there are a number of independent schools that reflect the
variety of needs and educational philosophies that exist in the state. It is through this unique
network that special needs and educational alternatives are able to flourish. The Vermont State
Board of Education views these schools as an important element of our educational system
offering learning opportunities to students in Vermont.”

The independent school landscape is diverse. The overwhelming number of independent
schools in the state are small — less than 100 students, with many being less than 50 students.
Independent schools come in all shapes and colors. Many specialize in serving the unique
needs of a particular group (for example, students with particular learning differences;
emotionally challenged students; students skilled in skiing and snowboarding). Some schools
focus on a pedagogical approach — for example, progressive or constructivist schools,

Post Office Box 498 <« Manchester, Vermont ¢ 05254 ° USA < P (802) 3621775 ° F(802) 362-0574



Montessori schools, Waldorf schools, or farm schools. Some schools, including the largest
independent schools in the state, focus on serving entire communities and educate the vast
majority of students across the full spectrum of needs.

Within this diversity, what these schools have in common is a mission-based approach, a
commitment to serving a student population consistent with their mission, the flexibility to
manage their educational approach to best serve their students, governance and fiduciary
oversight driven by a board of trustees, and accountability directly to the students and families
that they serve.

SBE Questions and CIS Feedback
The State Board of Education provided the Agency of Education with a directive to review the
approval process for independent schools. In your memorandum, you charged us as co-chairs
of the Council of Independent Schools to seek input and perspective from the CIS membership
on each of the issues outlined below:

* Antiquated Language

* Fiscal Accountability

* Equal Opportunity and Equity

» External Evaluation

»  Special Education

On March 28, we held a CIS meeting at the Agency of Education solely and specifically to
review these issues. Here are our findings:

Antiquated Language: Language should be understandable. The membership fully supports
updating language if it increases clarity regarding the intent of any specific rule.

Fiscal Accountability: The issue in the SBE memorandum that garnered the most attention was
the notion that independent schools need to show "assurance of adequate resources.” The
reaction among CIS members was one of confusion: what is the intent regarding any fiscal
review? Are there specific financial benchmarks that are appropriate to each and every school,
regardless of size or length of existence? What does "adequate resources" mean — in other
words, is this an assessment of whether the school has the financial wherewithal to complete
the school year, or is the intent to delve into the financial details of school operations to make a
judgment about how resources are utilized? Is the SBE suggesting that debt of a certain size or
a deficit of a certain size would result in loss of approved status? What would be the process for
corrective action if a school was deemed to have “inadequate” resources?

Many independent schools operate on a shoestring, especially the smaller ones, and the cost of
an independent audit is daunting. For others, especially those that already undergo NEASC
accreditation, the accreditation process includes a rigorous financial review.

The notion that every school should submit its budget in some predetermined format, without
any knowledge of what that format would be, how the data would be assessed, and for what
purpose struck the membership as a one-size-fits-all approach that met with great resistance.

The group was clear regarding one specific issue: line item budget decisions need to be made
by each school, and fiduciary responsibility rests with each board of trustees. Every single



school expressed a deep commitment to serving students under its mission, and it is our boards
of trustees that are charged with determining whether resources are allocated appropriately.

The bottom line is that we recognize the desire to assure that each school has the financial
strength to fulfill its commitment to students and families. NEASC review provides this
assurance. A periodic audit could provide this assurance. However, financial assurance under
this definition is limited strictly to an assurance of solvency. Any financial oversight and
decision making beyond determining solvency rests with our respective boards of trustees.

Equal Opportunity and Equity: This item generated a great deal of discussion with a very clear
perspective: each independent school is different, unique, and mission driven. To apply a one-
size-fits-all approach under the guise of “equal opportunity and equity” would be destructive to
the independent school landscape. We already operate under anti-discrimination laws; this
directive seems to seek to go beyond the law.

During the discussion, we went around the room and every single participant discussed the
mission of his or her school, and explained how students were able to attend. There is a myth
that Vermont’s independent schools are somehow “elitist,” and that myth was shattered as we
heard from independent schools doing important work with a diverse range of students at the
center of every decision.

The CIS recognizes the need for every student in Vermont to have access to educational
opportunity. However, equal access does not mean that every single student must be able to
attend every single school. This would be a gross injustice to the students themselves as it
would lead to the dilution in effectiveness of so many schools. Students with extraordinary
needs deserve to access education suited to those needs, and many independent schools do just
that, whether those needs are emotional, physical, athletic, psychological/therapeutic, or
academic. Not every public school is able to successfully fulfill the needs of every single child,
and independent schools cannot accomplish this either. Independent schools do, however offer
a wide range of opportunities for Vermont schoolchildren and have done so for many decades.
They form an integral part of Vermont’s educational landscape. One specific comment in the
CIS discussion captured this sentiment well: the same for all does not mean the best for all.

The CIS is committed to equity of opportunity, and Vermont’s system of school choice ensures
that the opportunity to find the right school for one’s child is not limited to the wealthy. Every
child, not just the most wealthy or the most educationally needy, should be able to attend the
school that is best for him or her.

Ultimately, the CIS asks that the SBE recognize, and the rules reflect, that Vermont’s students
and families are better off having the range of options and opportunities fostered by the existing
combination of public and independent schools as a whole, while also recognizing that forcing
independent schools to serve every single student would be destructive to the overall network
of independent schools while decreasing the effectiveness of individual schools.

This issue was viewed as extremely important as it gets to the core of each school's ability to
meet its mission.



External Evaluation: The membership was confused by this item. Many believed it was
already being done by the Agency of Education and NEASC accreditation. We support
external evaluation as a way to ensure that schools reflect on their performance in serving
students according to their mission, and a strong system is already in place.

Special Education: This item was viewed similarly to the “equal access” item: it would be
destructive to impose a requirement that independent schools serve every single student,
regardless of learning or emotional needs. It is unrealistic to think that this could be done well,
and it would impose a one-size-fits-all approach on an independent school landscape that
exhibits educational diversity. That diversity should be viewed as a strength, not as something
to be challenged.

Within the landscape of independent schools, there are many that serve students with special
needs, some exclusively so. A number of Vermont’s independent schools provide services that
our public schools cannot. However, many of these schools specialize in a specific need.
Would this require them to serve students outside of their clearly stated mission? Would a
small Montessori school be required to be approved in all special-education categories?

The CIS position is that this requirement would be counterproductive to the landscape of
independent schools; we are strongly opposed to this approach.

Conclusion

One cannot sit in a room with dedicated leaders of independent schools throughout the state
without being struck by the commitment that each individual and each school has to serving its
students well. The independent school landscape enhances educational opportunities for young
people in Vermont, and any revisions to the current rules should protect this unique system,
ensuring as well the opportunity for new independent schools to form in the future as our
student population continues to evolve.

It is through this unique network that special needs and educational alternatives are able to
flourish.

We are deeply concerned that the SBE rules review could undermine this unique network,
reduce choices available to families, and undermine the long tradition of local control regarding
educational matters. Doing so would be a huge loss for the students, families and communities
of Vermont. We ask for your support.

Respectfully submitted,
Med A Ly el
. i i ;’ﬁ") \
Mark H. Tashjian, Pleadmfster Michael Livingston, Head of School
Burr and Burton Academy The Sharon Academy
Co-Chair Co-Chair

Council of Independent Schools Council of Independent Schools
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May 10, 2016

Rebecca Holcombe, Secretary
Vermont Agency of Education
via email, and in-person delivery

Dear Secretary Holcombe:

The Vermont State Board of Education (SBE) has initiated a review of the 2200-series of its rules
covering independent elementary and secondary schools. Within that resolution the SBE pro-
vided guidance to you on five topics, four of which would make substantive changes to the
rules.

The Vermont Independent Schools Association (VISA), an advocacy organization representing
the entire community of Vermont elementary and secondary independent schools, has
reviewed the SBE proposals, and submits the accompanying document which reviews each
proposal in detail. Additionally we have supplied a comparison of the accredited vs. approved,
two informational files concerning independent school enrollments and special education
services and a summary list of NEASC accreditation criteria.

The tenor of the relationship between the independent schools community and the executive
branch of Vermont state government has been on an encouraging upward trend since you took
office. We commend you for your attention to independent school issues and for the con-
structive tone you have brought to the relationship. We very much wish those positive values to
continue.

The SBE rules proposals illustrate what seems to us a misunderstanding of independent educa-
tion and independent schools. The VISA and Council of Independent Schools submissions
explain why the proposals are unacceptable in their current form.

We believe a dialogue in which you and your team engage with our groups to find constructive
responses to the SBE’s needs has reasonable potential for success.

Sincerely yours,

Mill Moore, Executive Director

Attachments: Enrollment comparisons, Special ed approvals list, NEASC standards

204 Brothers Road 802-436-2112
Hartland VT 05048 mill@vtindependentschools.org
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Arlington School (The) was Caledonia Sch X X X X
Baird Center X X X X X X
bellcate School X X X X X X X
Bennington School X X X X X X X
Brookhaven Learning Center X X X X X
Burr & Burton Academy X X X X X X X X X X X X
Centerpoint (mild) X X X
Ch.0.I.C.E. Academy X X X X
Community Schoolhouse X X X
Compass School X X X
Connecticut River Academy X X X
Cornerstone School X X X X
East Meadow School X X X X X
East Valley Academy X X X
Fay Honey Knopp X X X X X X
Foundations X X X X X X [X
Greenwood School X X
INSPIRE X
Jean Garvin School (The) (mild) X X X X X
Job's Mountain Academy X X X X X
Kindle Farms Children Service X X X X X
Laraway School X X X X X X X X X X
LEARN X X X X X
LiHigh School X X X X X X X
Long Trail School X X X X
Lyndon Institute X X X X X X X X X X X X
Manchester Village School X X X X X X
Maple Street School X X
Maplehill Community School X X X
Meadows School X X X X
Mosaic Learning Ctr. (ALMC) X X X X X X X X X X X
Mountain School at Winhall (The) X X X X X X X X X X X X
New School (The) X X X X X X X X
St. Johnsbury Academy X X X X X X X X X X X X
Sharon Academy (The) X X
Sheldon Academy (VAC) X X X X X X
Soar Learning Center X X X X X X
Thetford Academy X X X X X X X X X X X X
Turning Points School X X X
Village School of No. Bennington X X X X X X X X X X X X X
Highlighted schools are general education schools. All others are special ed-only. Source: Agency of Education




5 C COMMISSION ON INDEPENDENT SCHOOLS
Standards for Accreditation

Standard 1 (Mission): There is congruence between the school’s stated mission and core values and its actual
program, policies, planning, and decision-making at both the operational and governance levels.

Standard 2 (Governance): The school has an appropriate system of governance that assures that the school
remains true to its mission and that it has the necessary resources to support its present and prospective
operations.

Standard 3 (Enrollment): The admissions process assures that those students who enroll are appropriate, given
the school’s mission, and are likely to benefit from their experience at the school.

Standard 4 (Program): The school provides a comprehensive program of intellectual, aesthetic, and physical
activities that is appropriate to support the school’s mission and core values, and is consistent with the
needs of the range of students admitted. Program planning is informed by relevant research regarding how
students learn and the knowledge and capacities they will need to lead purposeful and constructive lives.

Standard 5 (Experience of the Students): The school actively considers individual students and has developed
plans, policies, programs, and pedagogy to nurture, support, and encourage all students to reach their
potential and to participate in the life of the school.

Standard 6 (Resources to Support the Program): Given the school’s mission, there are adequate resources
(space, equipment, technology, materials, and community) to support the school’s program.

Standard 7 (Early Childhood Program): The early childhood program meets the social, intellectual, and
developmental needs of its students by providing appropriate programs, adequate staffing, and sufficient
resources and facilities.

Standard 8 (Residential Program and/or Homestay Program): The residential program and/or homestay
program provide for an intentional curriculum, appropriate facilities, engaging activities, and adequate
supervision to meet the needs of each student.

Standard 9 (Faculty): There is a sufficient number of appropriately qualified faculty to carry out the mission of
the school and the school follows a comprehensive and defined program of professional development that
supports continued enhancement of teachers’ skills.

Standard 10 (Administration): The administration provides leadership and maintains a structure to facilitate the
effective functioning of the school, including the participation of faculty in decision-making.

Standard 11 (Evaluation and Assessment): The school engages in forms of programmatic assessment consistent
with fulfilling its mission and core values. This data is used to inform decision-making and planning.

Standard 12 (Health and Safety): The school is a safe and healthy place for students and faculty.

Standard 13 (Communication): The school maintains effective systems of external and internal communication
and record keeping that inform all constituents and facilitate participation where appropriate.

Standard 14 (Infrastructure): There are adequate resources (personnel, finances, facilities, equipment, and
materials) to provide for the overall institutional needs of the school.

Standard 15 (The Accreditation Process): The school is fully committed to institutional improvement and to the
process of accreditation. The school completed an inclusive self-study, conducted in a spirit of full
disclosure and following Association guidelines; responds to Commission recommendations and the
requirement to meet all standards; and participates fully in the peer review process, hosting a visiting
committee and sending personnel to serve on visiting committees to other institutions.




VISA Responses to H

State Board of Education Rule Proposals

May 10, 2016 Vermont Independent
Schools Association

SBE Proposal: Fiscal Accountability

“The law requires the state board to assure that each school has adequate resources. The board
considers that current rules are insufficient to meet this statutory requirement. The board
requests that independent school financial data and budgets be submitted annually in a com-
mon statewide electronic format, that GAAP procedures be employed and that independent
auditors be periodically employed.”

VISA Response: Existing System Works Well. SBE Proposal is Excessive.

The reason the SBE must assure that schools have adequate resources is explicitly stated in 16
V.S.A. § 166 (b): “to meet [a school's] stated objectives.” From our perspective, the AOE's
recently adopted standards for independent school financial resource review appear to be
working well.

No independent school has closed unexpectedly due to financial problems in a very long time, if
ever. The recent Austine School closure was not unexpected; the school had made its problems
known to the state repeatedly. The sudden failure of the Vermont Center for the Deaf & Hard of
Hearing was a surprise and concern about Burlington College's finances is reasonable. How-
ever, neither of these are independent schools subject to the 2200-Series rules now under
review. Sudden or unexpected failure has not been a problem among independent schools.

The proposed remedy—annual submission of financial data and budgets in a common state-
wide format—goes beyond any reasonable need to assure that a school is capable of meeting
its stated objectives. Also, common statewide electronic format reporting will be difficult to
achieve in any circumstance and the agency may not have the resources needed to set up a
system or monitor responses.

As independent schools are non-profit organizations, usually organized under IRS rule 501 (c)
(3), their annual Form 990 financial reports to the U.S. government are public documents and
are available online at no cost. The filings are quite detailed and may be entirely sufficient to
assure the SBE of a school’s ability to meet its stated objectives. Perhaps if schools routinely file
their Form 990s with the AOE, the SBE will be more comfortable with financial matters.



VISA Responses to SBE Rule Proposals

SBE Proposal: Equal Opportunity & Equity

“Currently, the provisions for assuring equal access and admission to private schools are not
sufficient. It is the view of the state board that equal opportunities must be available to all in
admissions, program availability and discipline; and that the rules explicitly address these
issues.”

VISA Response: Different Standards Necessarily Must Apply for Independents

All Vermont independent schools are prohibited by federal and state law from discriminating
on the basis of protected classes and are covered by the Vermont Public Accommodations Act
(9 V.S.A. § 4502), which parallels Title III of the Americans with Disabilities Act.

Unlike the public schools, which are public institutions with a mission to provide comprehen-
sive educational programs open to all within their districts, independent schools are non-profit
non-governmental organizations with different, often narrower missions.

The NEASC independent school accreditation Standard 3 requires independent schools to have
enrollment policies and practices that ensure “that those students who enroll are appropriate,
given the school’s mission, and are likely to benefit from their experience at the school.” Independ-
ent schools welcome and actively encourage a diversity of students whose values and needs
align with the schools’ missions.

Conversely, a school compelled to enroll students who do not fit the school’s mission would see
its mission performance undermined because it would have to focus outside of its principal
intended services.

No Vermont approved independent school uses an admissions test. Schools do occasionally
choose not to enroll a student, almost always because the student needs specialized services
not available at the independent school. This is no different than public school finding it cannot
meet the needs of a student with extreme disabilities or behavioral problems.

The Vermont independent schools that operate with a mission to educate students whose
needs or learning styles have not been well served in a local public school should not be com-
pelled to modify their programs to accommodate academically strong students. Schools such as
LEARN in Lyndonville and Compass School in Westminster fit this model.

Vermont has seven winter sports academies, several of which have gained world-class recogni-
tion for their success in training and educating students. These schools should not be compel-
led to enroll a student who cannot meet their physical strength and ability standards or who is
without interest in the school's non-academic program.

Kindle Farm School in Newfane and Laraway School in Johnson are among the independent
schools that serve only students with specific disabilities. These and their peers should not be
required to enroll students with different disabilities, or no disabilities. And, schools such as
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VISA Responses to SBE Rule Proposals

Thaddeus Stevens School in Lyndon and Maple Street School in Manchester, that voluntarily
accommodate a disabled students without need for formal special education services should be
recognized and praised for their commitment and success.

A school that follows an educational philosophy not available in Vermont’s public schools (e.g.,
Waldorf, Montessori, Coalition for Essential Schools) should not be required to enroll students
whose needs or interests may not fit that philosophy. Vermont has several very successful Wal-
dorf schools including Lake Champlain Waldorf which now enrolls 250 students and Orchard
Valley Waldorf School in East Montpelier which enrolls 170 (both very large by Vermont inde-
pendent school standards).

SBE Proposal: Use of External Evaluators

“The Board considers a robust external evaluation system to be essential for independent pri-
vate schools which draw down public funds. The board requests that independent schools be
evaluated periodically using a NEASC system.”

VISA Response: VISA Supports NEASC Evaluation.

VISA endorses the NEASC accreditation process as highly beneficial to schools. Thirty-seven of
Vermont's 63 approved independent schools, enrolling 72% of all approved independent
school students, have NEASC accreditations earned through a rigorous self-study and third-
party review process.

However, the cost of NEASC membership and accreditation frequently is impractical for small
schools. The approved independents without NESAC accreditation are small. Their median
enrollment is 26, compared to a median of 114 for the accredited schools.

VISA currently is working with NEASC to develop a financial accreditation system that would
address these schools’ needs while satisfying the AOE's requirements.

SBE Proposal: Special Education

“Approved independent schools shall provide special education services reasonably equivalent
to those that would normally be provided in a traditional public school. The board realizes that
certain schools may specialize in providing services for certain handicapping conditions, and
that circumstances will vary.”



VISA Responses to SBE Rule Proposals

VISA Response: Clarification Needed on Rule Intent. Rule Could Be Constructive.

[f this proposal means adding a rule that independent schools must provide special education
services as state-approved special education providers, then it is not reasonable. However, if
the proposal means that schools currently providing services to special education-eligible stu-
dents without billing for the added service would be recognized for their work, then it is a sub-
stantial step forward that VISA will readily endorse.

Federal law places the entire responsibility for educating disabled students on students’ home
LEAs. Because of this, independent schools are treated very differently in statutes, particularly
if a school has not sought state approval to bill for providing special education services.

Some Vermont independents now successfully accommodate special education-eligible stu-
dents without need for special education-certified teachers or for billing for added services.
This accommodation usually is a result of a school’s capacity to provide greater individualized
attention to students and of the skills of a school’s faculty and administrators. The schools that
perform these services have gone without recognition. A rule that promotes such recognition
would be very worthwhile.

On the other hand, a rule requiring independent schools to be state-approved to provide new
services would impose an unfunded mandate. Schools without adequate physical spaces would
need to build new facilities. The current AOE/SBE process by which independent schools seek
special education approval is challenging and costly, particularly for schools first entering the
process. Also, smaller independents might find dealing with the bureaucratic and occasionally
litigious nature of special education to be more than they reasonably can bear.

Adding new special education capacity in an era of declining school enrollments may be
counter-productive statewide. Availability of qualified special education instructors to staff
expanded programs is questionable.

Proposed Rule Change:

SBE Rule 2226 opens with the statement: “The Board may approve an independent school if it
finds that: ...”

VISA proposes that the word “may” be replaced by the word “shall.” This change will make Rule
2226 consistent with the wording in the first sentence of 16 V.S.A. 166 (b) which begins: “On
application, the Board shall approve an independent school ...” [emphasis added].

Conclusion: Independent Schools Are a Positive Resource.

The success of independent schools fundamentally is tied to their ability to be different and to
provide opportunities to Vermont students to experience services and educational philoso-
phies unlike those of the public education system. Schools such as St. Johnsbury Academy,
Green Mountain Valley School, Rice Memorial High School, the Vermont School for Girls, Putney
School, Hilltop Montessori School, Kurn Hattin Homes, Thaddeus Stevens School and
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Greenwood School are examples of the range of services and diverse educational philosophies
available in the Vermont independent schools community that are unavailable anywhere in the
Vermont public system.

Commenting on the benefits of diverse opportunities, the head of a Vermont independent high
school that serves struggling low-achieving students recently wrote: “Beyond special education
and other support services, students not successful in a given school take up time for administra-
tion and teachers with evaluations, discipline meetings, creation of special plans and programs
and other disruptions to what should be a purposeful and focused, high quality educational pro-
gram. There is nothing either cost effective or equitable about this for students whose
learning style or needs may be incongruent with their local school's approach, and the
struggles it inevitably results in for these children are predictable.” [emphasis added]

The Vermont Legislature and the Vermont State Board of Education have consis-
tently encouraged the development of strong independent schools. Indeed, the
State Department of Education, State Board, Legislature and many citizens
cooperated in 1988-89 in re-writing 16 V.S.A. § 166. These new changes became
effective as of July 1, 1990.
— Vermont Independent School Guide, May 2009

The general thrust of the SBE proposals is to make approved independent schools operate
more like the public schools and to imply that independent schools have unmet duties to
students and the state. This thrust, which runs counter to explicit state policy is counter-
productive and is an improper characterization.

We invite the SBE to engage constructively with the independent schools community on these
subjects, instead of immediately invoking a new rules process. We ask the SBE to recognize that
independent schools are a different kind of educational institution operating in an educational
environment substantially different from the public schools. The independent environment is
characterized by voluntary student attendance (school choice), flexibility to adapt curriculum
and faculty to student and community needs and providing a range of opportunities often
unavailable in the public system. The SBE should support and encourage the benefits flowing
from that difference.

Finally, the AOE and SBE must decide if more recognized and fewer approved independents are
in the public interest. One should not assume all approved independent schools will choose to
comply with rules that are financially intrusive, that eliminate control of enrollment policy and
require more special education services. Some schools will instead choose to shift from
approved to recognized status. Recognized schools operate with much less SBE or AOE over-
sight and are not responsive to availability of any public funds.
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Comparison of Accredited vs. Approved Independent Schools in Vermont

School Enrollment

School Enrollment

NEASC Accredited Non-Sectarian Schools Total Public | Public% SBE Approved Non-Sectarian Schools Total | Public | Public%
Village School of North Bennington 118 113 96% East Burke School 13 11 87%
Thetford Academy 314 276 88% Lyndon Ed'l. Alternative Resources Network 17 11 67%
The Sharon Academy 155 135 87% Southshire Community School 13 7 54%
Burr & Burton Academy 664 577 87% Compass School 66 28 43%
Lyndon Institute 549 470 86% LiHigh School 23 9 40%
Mountain School at Winhall 57 45 79% Downtown School 12 4 33%
Long Trail School 171 113 66% Saxon Hill School 60 17 28%
St Johnsbury Academy 949 618 65% Hiland Hall School 33 7 21%
The Riverside School 72 45 63% Avalon Triumvirate Academy 12 2 20%
Stratton Mountain School 103 47 46% Bridge School 31 6 18%
Maple Street School 116 47 41% Aurora School 33 3 9%
Thaddeus Stevens School 87 22 25% Kurn Hattin Homes 102 8 8%
Burke Mountain Academy 66 13 20% Neighborhood Schoolhouse of Brattleboro 35 2 6%
Vermont Commons School 92 18 20% Upper Valley Waldorf School 140 7 5%
Killington Mountain School 66 10 15% Mount Snow Academy 22 1 4%
The Grammar School 112 6 5% The Schoolhouse 48 2 4%
Lake Champlain Waldorf School 252 12 5% Hilltop Montessori School 125 3 2%
The Putney School 226 10 4% Vermont Academy of Science & Technology 50 1 2%
Vermont Academy 236 10 4% Orchard Valley Waldorf School 169 2 1%
Green Mountain Valley School 114 2 2% Okemo Mountain School 49 1 1%
Mountain School Program of Milton Academy 45 0 0% Green Mountain Montessori School 39 0 0%
Rock Point School 24 0 0% Mary Johnson Children's Center 19 0 0%
Mt Mansfield Winter Academy 47 0 0%
Pacem School 4 0 0%
Sugarwood School 4 0 0%
The Initiative: A Vermont Waldorf High School 21 0 0%

Total Enrollment 4,588 2,589 Total Enrollment| 1,187 133
Median 115 34 30% Median 33 4 12%
Number of Schools 22 Number of Schools 26
Data from Vermont AOE & NEASC H H
Compiled Jan. 2016 :




VSBA Resolution on Public Funds to Independent Schools

INDEPENDENT SCHOOL FUNDING The VSBA supports limitations
to ensure that public funds are used to support only independent
schools that are approved to and do provide education services to
students with specific learning needs or that provide services to
all segments of the student population regardless of their needs.
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The Vermont State Board of Education

From: Nicole Mace, Executive Director
Date: July 11, 2016

Re:

Independent School Approval Standards

Public dollars that support private schools should carry with them the same
obligations regarding quality, equity, efficiency, transparency and accountability (the
Act 46 goals) that apply to public school districts.

With those goals in mind, the Vermont School Boards Association (VSBA)
recommends that the revised State Board of Education (SBE) rules for independent
school approval:

Establish quality standards at least equal to those required in public schools,
Require open enrollment policies and procedures to guard against
discrimination towards any protected class of student,

Ensure transparency regarding the implementation of these policies and
procedures and use of public dollars, and

Include mechanisms to enforce accountability.

More specifically, the revised rules should state that for an independent school to be
eligible to receive public education funds, the school shall:

Not discriminate or deny enrollment on the basis of race, creed, color,
national origin, marital status, sex, sexual orientation, gender identity or
disability

Operate with an open admissions policy, meaning that it accepts all publicly-
funded students on a space-available basis

Be approved for special education services in at least four categories and
arrange for special education services related to any disability category if
required in an enrolled student’s individual education plan

Administer state assessments and make outcomes data available to the public
in the same manner as public schools

Provide free and reduced lunch to all eligible students

Employ teachers and administrators that have licenses and endorsements
required by professionals working in public schools



Finally, given the state’s interest in maintaining a viable system of public schools, the
rules should also state that the SBE will not approve a new independent school that
was previously the public school for the same grades in the same school district.

Background and Rationale:

Vermont is one of only two states that allow towns lacking an elementary or
secondary school to pay tuition for their students to attend another public or private
school. A unique feature of Vermont is that students may also take their “town
tuition” to a school out of state.

According to data from the Agency of Education, 5,390 Vermont students
participated in the town tuitioning program this year, representing close to 7% of
total state public school enrollment. Of those 5,390 students, more than half use
their voucher to attend a private school or academy. Nationally, voucher
participation represents less than 2 of 1% of the total school-age population (Center
for Public Education, 2015).

This means that the use of tuition vouchers in private schools in
Vermont is seven times the national average. This is significant, given
the declines in Vermont’s student population over the past two decades
and the state’s policy interest in keeping public schools viable.

Like school voucher programs, town tuitioning provides taxpayer dollars to students
that they can use to pay for public or private school. Eligibility in Vermont is open to
all students who are residents of a tuition paying town. However, there is no
requirement that private schools accepting public tuition dollars admit all students
from tuitioning school districts who wish to attend.

The Vermont tuitioning system is an outlier in many respects, most notably in its
long history and the ability to carry vouchers across state lines and even national
borders. Vermont also has minimal accountability for student
performance for independent schools receiving public dollars, whereas
the trend across the country is to establish performance indicators for
schools accepting vouchers (Center for Public Education, 2015).

Independent schools that are the recipients of public dollars under
Vermont’s tuitioning construct do not have to follow the same
requirements as public schools, and often do not serve the same



students that public schools do. Data prepared by the Agency of Education in
January of 2016 illustrate that while 40% of students in Vermont public schools are
eligible for free and reduced lunch, just 28% of publicly-funded students attending
independent schools and 25% of publicly-funded students attending one of the four
academies (St. Johnsbury, Burr & Burton, Thetford, and Lyndon Institute) are FRL-
eligible.

Most independent schools offer minimal categories of special education,
if any, and some require families to contribute to the costs of special
education services out-of-pocket. Some independent schools bill the sending
school district for the costs of special education services, over and above the amount
paid for tuition. Two-thirds of the independent schools with more than 30%
publicly-funded students are not approved to provide special education services in
all areas — many of these schools are not approved to provide any special education
services.

Independent schools are also free to set tuition rates that vary from town
to town. While public school districts must offer the same tuition terms to all
sending towns, independent schools are exempt from this rule (16 V.S.A. 824).
Independent schools’ tuition is the average announced tuition of union high schools
except in towns where the electorate approves a higher tuition amount. In these
towns, the higher tuition voted by the electorate pays the full tuition for resident
students.

In towns that do not authorize tuition payments over and above the
average announced rate, parents are often responsible for paying the
difference. In some independent schools the difference can be paid out of school-
operated scholarship programs. The extent of this practice and of parent-paid tuition
is unknown as independent schools are not required to disclose their financial data.

Other states do not have the same expansive voucher model as Vermont.
In states that do allow public dollars to fund private schools, vouchers are typically
tailored to serve students that attend a neighborhood school that has been deemed
“failing” and who demonstrate financial need. Many of these systems rely on tax
credits or scholarships that are funded by revenue from the state’s general fund.
Despite the limited scope of these programs, most states have clear standards for
private schools before those institutions can receive public education dollars,
including nondiscrimination requirements.



Finally, there are a host of legal questions surrounding the current
practice of allowing public funds to go to private institutions that do not
adhere to the same non-discrimination and accountability standards
that apply to public school districts, including whether such a construct
violates the Education and Common Benefits Clauses of the Vermont
Constitution or the Vermont Public Accommodations Act.

As the Vermont Supreme Court stated almost twenty years ago, “In Vermont, the
right to education is so integral to our constitutional form of government and its
guarantees of political and civil rights, that any statutory framework that infringes
upon the equal enjoyment of that right bears a commensurate heavy burden of
justification.” (Brigham v. State of Vermont)

We see no justification for a system that allows private institutions to
selectively determine which publicly-funded students they will serve.
Therefore, the VSBA strongly urges the State Board of Education to ensure that the
independent school approval rules reflect the state’s commitment to educational
equity and non-discrimination by expressly prohibiting practices such as selective
enrollment policies and by ensuring independent schools are held to the same
quality standards as public schools.

Cc:  Rebecca Holcombe, Secretary of Education
Gregory Glennon, General Counsel, Agency of Education

2 Prospect Street, Suite #4, Montpelier VT 05602
Tel. 1-800-244-VSBA or (802)223-3580 Fax: 802-223-0098

Visit our web site at: www.vtvsba.org



